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In this appeal we consider whether the Boy Sc outs of America
(Boy Scouts) is a business establishnent within the neaning of the
Unruh Gvil Rghts Act (Gv. Code, 8 51; hereafter “the Act” or
section 51) such that it is prohibited fromdiscrimnating agai nst
girls by excluding themfromnenbership. W shall conclude the
Boy Scouts is not a business establishnent within the neani ng of
the Act. 1 Accordingly, the Boy Scouts may |awfully excl ude

femal es fromnenbership in its ranks. 2

Plaintiff Katrina Yeaw, an 1l1-year-old girl, brought this
action by and through Janes Yeaw, her father and guardi an ad

litem against the Boy Scouts of America and the ol den Enpire

1 The Boy Scouts argues that requiring it to adnmit girls to
menber ship woul d i nfringe upon the First Arendnent rights of
intimate and expressive association of its nenbers. Because we
resolve this case on the basis of statutory interpretation, we do
not address the constitutional issue.

The Boy Scouts does not argue that even if found to be a
busi ness establ i shnent, exclusion of femal es woul d not constitute
arbitrary discrimnation (see In re Cox (1970) 3 Cal.3d 205, 216-
217) because their presence in the Boy Scouts “basically [woul d]
not accord with the nature of its business enterprise” ( Mar i na
Point, Ltd. v. Wl fson (1982) 30 Cal.3d 721, 741) i.e., an
enterprise whose prograns are specifically designed to build
character, incul cate val ues, and encourage physical fitness in
young nal es as di stingui shed fromprograns suitable for the
inherently different physical and enotional characteristics of
young fenales (see Isbhister v. Boys Cub of Santa Cruz (1985) 40
Cal . 3d 72, 87-88; Evid. Code, 8 451, subd. (f)).

2 The question whether the Boy Scouts is a business establishnment
within the meaning of the Act is presently before the California
Suprene Court ( Curran v. Munt D ablo Council of the Boy Scouts
(Curran I'l) (Cal.App.) hg. granted June 2, 1994 (No. S039738);
Randal | v. Orange County Council (Cal.App.) hg. granted June 2
1994 (No. S039161).)



Council. Plaintiff sought but was refused adm ssion into Boy
Scout Troop No. 349. It is undisputed plaintiff was denied

menber ship sol ely because she is a girl.

In her conplaint, plaintiff alleges the Boy Scouts is a
busi ness establ i shnment within the nmeaning of section 51 and
engages in prohibited discrimnation by excluding girls from

nmenber shi p.

Pending trial, plaintiff sought a prelim nary injunction
enjoining the Boy Scouts to refrain fromrefusing to admt her to
menbership in a Troop. Plaintiff argued that because it coul d not
be “seriously [] disputed” the Boy Scouts is a business
establ i shnent, there was a substantial |ikelihood she would
prevail on the nerits; furthernore, plaintiff argued, she would
suffer irreparable damage if not admtted imediately into a
Troop, because the longer the delay before she becones a Boy
Scout, the greater the likelihood she will be unable to conplete
the requirenents to achieve the rank of Eagle Scout. Foll ow ng
hearing and argunent the trial court denied a prelimnary

injunction. Plaintiff appeals. (Code Gv. Proc., 8§ 904. 1, subd.
(a)(6).)

I n denying the injunction, the court noted that because
plaintiff was denied admssion into a Troop, the Troop is the
appropriate entity upon which to focus in addressing plaintiff’s
argunents under the Act. Relying principally on Warfield v.
Peni nsul a Golf & Country Club (1995) 10 Cal.4th 594 ( Warfield),
the trial court concluded each of the Warfield criteria for

det erm ni ng whet her a private nmenbership organi zation is a
3



busi ness establishment wi thin the neaning of section 51 warranted

finding a Scout Troop is not a business establishnent.

Significantly, the Boy Scouts is a nenbership organization
whose benefits derive primarily, if not exclusively, fromthe
i nterpersonal associations anong its nenbers. The rel ati onshi ps
in Scouting are gratuitous, continuous, personal and social, and
“take place nore or less outside ‘“public view’'” ( | shister v.
Boys’ Club of Santa Cruz, Inc. (1985) 40 Cal.3d 72, 84, fn. 14.)
As we shall explain, the Act was never intended to apply to
organi zations of this type. ( Warfield, supra, 10 Cal.4th at
pp. 599, 618-620 and fn. 10.) Accordingly, we shall affirmthe

trial court’s order denying a prelimnary injunction.
I

Def endant Boy Scouts of Anerica is a private, nonprofit,
congressionally chartered (36 U S. C 88 21-29), vol unteer
organi zati on which seeks to reinforce scouting skills and val ues
i n younger boys through the Qub Scouts and the Boy Scouts and in
ol der teenagers through the Explorer Program “These incl ude
citizenship, patriotism self-reliance, courage, sportsnanship,
respect for one’s famly, the ability to get along with others,

i nvol venent in the coomunity, physical fitness, athletic and

survival skills, an appreciation for nature, and the

acknow edgnent of a suprene being.” ( Wlsh v. Boy Scouts of
Arerica (ND IIl. 1992) 787 F. Supp. 1511, 1518, affirmed 993 F. 2d
1267.)



The charter of the Boy Scouts of Anerica states that Boy

Scouts was founded as an educational programfor boys:

“The purpose of the corporation shall be to pronote, through
organi zation, and cooperation with other agencies, the ability of
boys to do things for thensel ves and others, to train themin
scoutcraft, and to teach thempatriotism courage, self-reliance,
and ki ndred val ues, using the methods which were in common use by
Boy Scouts on June 15, 1916.” (36 U S.C 8§ 23; see generally
Wel sh v. Boy Scouts of Anerica, supra, 787 F.Supp. at pp. 1514-
1518.)

For nore than 80 years, the Boy Scouts has offered Scouting
as a programof noral education for boys. The program seeks to
reinforce the values of the Scout Cath and Scout Law through a
program whi ch appeal s to boys and teaches them Scouti ng val ues.

Al Boy Scouts nust understand and agree to |live by the Scout QCath

and the Scout Law 3

Def endant Gol den Enpire Council is chartered by Boy Scouts of
Anerica to provide program support for scouting volunteers in
Northern California. The Council is self-financed through
donations, fundraising activities, and incone fromendowrent. The

Counci | oversees those aspects of Scouting which are beyond the

3 The Scout Cath is as follows: “On ny honor | will do ny best To
do ny duty to God and ny country and to obey the Scout Law, To
hel p other people at all tines; To keep nyself physically strong,
nmental | y awake, and norally straight.”

The Scout Law states: “A scout is . . . Trustworthy .
Loyal . . . Helpful . . . Friendly . . . Courteous . . . K nd
: (bedient . . . Cheerful . . . Thrifty . . . Brave .
Jean . . . [and] Reverent.”



capacities of a Troop, such as maintaining Scout canps and

provi di ng adul t | eadership training.

The majority of adult volunteers who participate in bringing
the Scouting programto boys serve at the Boy Scout Troop or Cub
Scout Pack level. Troops typically neet in |ocations provided by
churches or community organi zations chartered by the Boy Scouts of
Anerica to sponsor a Scout Troop. A Troop is self-financed. |Its
budget derives from nenbers’ dues suppl enented by various

fundrai sing efforts.

One of the principal units through which the Boy Scouts
acconplishes its goals is the Patrol. Every boy is, first and
forenost, part of a Patrol, a group of three-to-eight boys within
a Troop. Each Patrol has its own nane, its own badge, its own
nmeetings, its own elected |leaders and its own sense of identity.

The nenbers | ead, plan and organi ze their own activities, thereby
gaining skills in | eadership, planning and cooperation. The

Patrol beconmes a close knit group of boys who have | earned to

provide for each other’s personal needs. (See Wl sh v. Boy Scouts

of America, supra, 787 F. Supp. at p. 1519-1520.)
[

Section 51 provides that “[a]ll persons within the
jurisdiction of this state are free and equal, and no matter what
their sex, race, color, religion, ancestry, national origin, or
disability are entitled to the full and equal accommodati ons,
advant ages, facilities, privileges, or services in al | busi ness

establ i shnents of every kind whatsoever.” (ltalics added.) The



deci sive issue here is whether the Boy Scouts is a business
establ i shnment for purposes of section 51, such that it is
prohi bited fromexcluding girls fromthe “advantages” and

“privil eges” of nenbership.

The origins and background of the Unruh Act have been
di scussed extensively in a nunber of decisions and need not be
repeated in detail. (E g., Warfield, supra, 10 Cal.4th at
pp. 607-609 ( Warfield); Harris v. Capital Gowh Investors XV
(1991) 52 Cal.3d 1142, 1150-1154; In re Cox (1970) 3 Cal.3d 205,
212-216.) The general policy enbodied in section 51 can be traced
to the early | ans concerning “public accommodations,” i.e., “to
the early common | aw doctrine that required a few, particularly
vital, public enterprises--such as privately owned toll bridges,
ferryboats, and inns--to serve all nenbers of the public without
arbitrary discrimnation. [CGtation.]” ( Warfield, supra,

10 Cal.4th at p. 607.)

As enacted in 1959, section 51 provided in relevant part:
“All citizens within the jurisdiction of this State are free and
equal , and no matter what their race, color, religion, ancestry,
or national origin are entitled to the full and equal
accommodat i ons, advantages, facilities, privileges, or services in
al | business establishments of every kind whatsoever.” (Stats.
1959, ch. 1866, 8 1, p. 4424.) Subsequently, section 51 was
amended to add “sex” and “disability” to the specified cl asses of
persons agai nst whomdiscrimnation is prohibited. (See Stats.

1974, ch. 1193, § 1, p. 2568, Stats. 1987, ch. 159, § 1, p. 1094;



Stats. 1992, ch. 913, 8§ 3, p._ .) In all other respects, section

51 is essentially as originally enacted.

Plaintiff asserts it has al ready been decided that the Boy
Scouts is a business establishment subject to the Act. According
to plaintiff, Curran v. Munt. D ablo Council of the Boy Scouts
(1983) 147 Cal . App. 3d 712 “squarely held” the Boy Scouts is a
busi ness establishment within the nmeaning of the Act. W
di sagr ee. Curran is a pleading case in which the only issue
before the court was the sufficiency of a conplaint alleging the
Boy Scouts was a business establishment within the nmeani ng of
section 51. (See, Curren, supra, 147 Cal.App.3d at p. 719 [“‘ Qur
only concern in this case is whether plaintiff has succeeded in
stating a cause of action.”’].) Curren stands for the proposition
that a conplaint alleging the Boy Scouts has “businesslike
aspects” is sufficient to withstand demurrer despite an all egation
the Boy Scouts is a nonprofit organization. (See, Curren, supra,
147 Cal . App. 3d. at p. 730; see al so Brown v. Kelly Broadcasting
Co. (1989) 48 Cal .3d 711, 734-735 [“*[T] he | anguage of an opi ni on
must be construed with reference to the facts presented by the
case, and the positive authority of a decision is coextensive only

with such facts.’”].)

Curran aside, the courts have applied the Act to nonprofit
organi zations. However, in these cases, the courts have relied
principally on a show ng the nonprofit organizati on had an
under | yi ng commerci al purpose or function. In O Connor v. Village
Green Omers Assn. (1983) 33 Cal.3d 790, the court found a
nonprofit condom ni um owners’ associ ation had a “busi nessli ke

8



pur pose” and perforned “all the customary business functions” of a
commercial landlord. (33 Cal.3d at p. 796.) In Pi nes v. Tonson
(1984) 160 Cal . App. 3d 370, the court considered an operation

called the Christian Yell ow Pages which, despite its nonprofit
status, was virtually indistinguishable fromthe Yell ow Pages of

t he tel ephone conpany. (160 Cal.App.3d at p. 376.) In Rot ary
Club of Duarte v. Board of Directors (1986) 178 Cal . App. 3d 1035,
the court found “the primary purpose for the fornation of the

Rot ary novenent was commerci al advantage” and “busi ness concerns

are a notivating factor in joining local clubs.” (178 Cal. App. 3d

at pp. 1055, 1057.)

Warfield, supra, nost recently dealt with the issue. There,
upon dissolution of her marriage, the plaintiff wfe was awarded
the nmenbership at a private, nonprofit golf and country club
However, because club bylaws allowed only nmal e nmenbers, the cl ub
refused to transfer the nenbership to plaintiff and instead
termnated the nmenbership. Plaintiff brought suit against the

club, charging violation of the Act. (10 Cal.4th at pp. 604-605)

The Warfield court noted there is nothing in the | anguage or
history of the Act to suggest the Legislature intended, as a
general matter, to bring the nenbership decisions of truly private
social clubs within the statute. MNonethel ess, the club’ s business
transacti ons conducted regularly on the prem ses w th nonnenbers
were sufficient in thenselves to bring the club within the Act.
The court found, first, that the club regularly permtted
nonnenbers, for a fee, to use its facilities during sponsored
events. Thus, the club received funds from nonmenbers for use of

9



the golf course, tennis courts, and dining and bar facilities.
“I'n carrying on such activities for a fee, the club operates as
the functional equivalent of a conmercial caterer or a commrerci al
recreational resort--classic forns of ‘business

establishments’'[].” (10 Cal.4th at p. 621.)

Second, the club obtained incone on a regular basis fromfees
charged for the use of its facilities, and the purchase of food
and beverages on its prem ses, by “nonnmenber ‘invited guests.’”

(10 Cal . 4th at p. 621.)

Finally, the club obtained a significant financial benefi t
fromregul ar business transactions w th nonmenbers conducted at

the golf and tennis pro shops | ocated on the prem ses.
(10 Cal . 4th at p. 622.)

“I Bl ecause of the involvenent of defendant’s operations in
the variety of regular business transactions w th nonmenbers
di scussed above, the club properly nust be consi dered a busi ness
establ i shment within the nmeaning of section 51. Al though the club
is a nonprofit organi zation, and there is no suggestion that the
activities in question were intended to generate a profit that
mght be distributed to nenbers, the direct and indirect financia
benefits that the club derived fromits business transactions wth
nonnmenbers nonet hel ess inured to the financial benefit of club
nmenbers, because the revenue fromsuch transactions permtted the
nmenbers to maintain the club’s facilities and services--which were
reserved primarily for the benefit of the menbers--through the

paynent of dues and fees |ower than woul d have been required in

10



t he absence of the inconme obtained fromnonnenbers. 1In |ight of
the explicit | anguage of section 51 (enconpassing ‘all business
establ i shments of every kind whatsoever’), which, as this court

[ has] observed . . . ‘leaves no doubt that the term *business
establ i shments” was used in the broadest sense reasonably
possi bl e,” we concl ude that defendant club’ s regul ar busi ness
transactions with nonmenbers render it a ‘business establishnent’

for purposes of section 51.” (10 Cal.4th at pp. 621-622.)

Unlike the club in Warfield, a Boy Scout Troop has no
commercial attributes whatsoever. Nor can the Col den Enpire
Council, which has as its central purpose the pronotion of Scout
goals, i.e., “to foster the devel opnent of certain skills and
values in nale youths” ( Wl sh v. Boy Scouts of Anerica, supra,
787 F.Supp. at p. 1518), be deened a busi ness establ i shnent

subj ect to section 51.

Plaintiff argues Isbister v. Boys’ Cub of Santa Cruz, Inc.
(I'sbister), supra, conpels a finding the Boy Scouts is a business
establ i shment subject to the Act. | shi ster stands al one as the
only case in which the Act has been applied to an organi zation
that truly | acked a business purpose. The issue in | shi ster was
whet her the Act applied to the Boys AQub of Santa CGuz, a
nonprofit menbershi p associ ation that owned and operated a
recreational facility for boys, such that it was prohibited from
excluding girls fromnmenbership. A nmajority of the Suprene Court
concl uded the Boys’ dub was a “busi ness establishment” for

purposes of the Act. ( Isbister, supra, 40 Cal.3d at pp. 81-84.)

11



In so holding, the Court observed the function of the Boys’
A ub was to provide recreational facilities of the kind comonly
associated with a “‘place of anusenent’” or a “‘public
accommodation.’”” ( Isbister, supra, 40 Cal.3d at p. 81.) The
Court noted “the Aub is classically ‘public’ in its operation.
It opens its recreational doors to the entire youthful population
of Santa Qruz, with the sole condition that its users be nale.
[Gtation.] There is no attenpt to select or restrict nenbership
or access on the basis of personal, cultural, or religious
affinity, as a private club mght do.” (Isbister, supra,

40 Cal .3d at p. 81, italics added.)

The court continued: “Wiile there are sone organi zed
activities, the enphasis is on drop-in use of the Aub’'s
facilities, thus mnimzing any sense of social cohesiveness,
shared identity, or continuity. Boys who join the dub have no
power inits affairs and no control over who el se nay be nenbers.
A fee, though not a large one, is charged for the annually
renewabl e nmenbership. Thus, the dub provides an at nosphere
deened characteristic of a ‘public accomrodation’ by the principa
comrentator on the Unruh Act; relations with and anong its nenbers
are of a kind which take place nore or less in ‘public view, ' and
are of a ‘relatively nongratuitous, noncontinuous, nonpersonal,
and nonsocial sort.” (Horowitz, [ The 1959 California Equal R ghts
in “Business Establishnents” Statute--A Problemin Statutory
Application (1960)] 33 So.Cal.L.Rev 260, 287, 288.)" ( | sbi ster,
supra, 40 Cal.3d at p. 81.)

12



In a footnote, the Court stated that “while nmenbers are
expected to benefit fromthe general social val ues and
opportunities the Aub’s environnment pronotes, as they would from
many community activities, the Qub is not the selective, close-
knit organization for which Professor Horow tz [described by the
court as the principal commentator on the Unruh Act] reserved the
terns ‘social’ and ‘personal.’” ( Isbister, supra, 40 Cal.3d at
p. 81, fn. 9; see also National Og. for W Essex Ch. v. Little L
Base., Inc. (N J.Super 1974) 318 A 2d 33, 37-38 [A Little League
program whi ch uses public fields and extends an open invitation to
boys to participate constitutes a place of public accomrodati on

and thus cannot discrimnate against girls.].)

In response to a contention that extension of the Act to the
Boys’ A ub would “threaten all private organi zations which
traditionally serve the special cultural or charitable needs of
particular mnority groups with common interests,” the | shi ster
Court explained: “[We have enphasi zed that the dubs’ status as
a ‘busi ness establishnment’ covered by the Act arises fromits
‘public’ nature; it offers basic recreational facilities to a
broad segnent of the population, excluding only a particul ar group
expressly recogni zed by the Act as a traditional target of
discrimnation.” ( Isbister, supra, 40 Cal.3d at p. 84; italics in

original.)

I n dissent, Justice Mdsk [anmented that the decision
threatened “the Boy Scouts, CQub Scouts, Young Men’s Christian
Associ ation, and simlar organizations that naintain canps or
physical facilities.” ( Isbister, supra, 40 Cal.3d at p. 93, dis.

13



opn. of Mbsk, J.) The nmajority responded: *“Justice Msk
conplains that our interpretation threatens many traditionally
sex-segregated institutions, such as fraternities and sororities,
private schools and scouting organizations. Nothing we have said
conpels that result. The Act covers ‘business establishnments’ of
every kind, and these include traditional ‘public accomrodations.’
Yet we have enphasi zed that the statute does not govern

rel ati onships which are truly private--to paraphrase [ Professor]
Horowi tz’ words, those which are ‘continuous, personal and social’
[citation] and take place nore or less outside ‘public view'’
[Gtation.] ‘Private groups and institutions do not fall prey to
the Act sinply because they operate ‘nongratuitous’ residential or
recreational facilities for their nenbers or participants . . . .”

(Isbister, supra, 40 Cal.3d at p. 84, fn. 14 (italics added.).)

The Suprene Court reaffirnmed the limting | shister dictumin
Warfield, supra. Athough the Warfield court ruled in favor of
the plaintiff, the court rejected the plaintiff’s assertion that
t he | anguage of section 51 evinces a legislative intent to apply
the Act across the board to all private associations and
organi zations, including private social clubs: ®“Athough, as is
poi nted out by an am cus curiae in support of plaintiff, the
enphasi zed | anguage fromthe |sbister decision technically is
di ctum because no such private group was before the court in that
case, we view this dictumas strong and persuasive. As we have
expl ai ned, public accommobdation statutes, as an historical natter,
general ly have not been applied to the nmenbership policies of

private social clubs that genuinely are selective in their

14



nmenber ship and in which the rel ati onship anong nmenbers is
conti nuous, personal, and social.” ( Warfield, supra, 10 Cal.4th

at p. 618 (italics added.).)

What ever el se ca n be said about |sbister [see e.g., Warfield,
supra, 10 Cal.4th at pp. 630-631, dis. opn. of Msk, J.,
characterizing |Isbhister as “msguided and illogical” and
concluding that “a youngster’s 25-cent sidewal k | enonade stand is
nore a busi ness establishment than was the Boys’ O ub of Santa
Quz”], it contains the clearest expression by the Suprene Court
that a private, nonprofit organization that is selective inits
menber shi p, whose nenbers share a sense of social cohesiveness,
identity and continuity, whose activities take place nore or |ess
outside of public view, and whose primary purpose is social and

not business, is not subject to the Act.

Anong the factors to be considered in determ ning whether a
private, nonprofit nmenbership organization is subject to the Act,
the nost inportant is “the selectivity of the group in the

adm ssion of nenbers.” ( Warfield, supra, 10 Cal.4th at p. 620.)

Plaintiff argues that because the Boy Scouts has “*mllions’”
of nmenbers worldwide it is not a selective organi zation. W
disagree. “The nore pertinent factor regarding selectivity is the
nexus between the organization's purpose and its menbership
requirenents.” ( Welsh v. Boy Scouts of America (7th Gr. 1993)
993 F. 2d 1267, 1277 ( Welsh).) Wile the Scouts “admt a | arge
nunber of boys from di verse backgrounds, adm ssion to nenbership
is not without the exercise of sound discretion and judgnent.

This is evident fromthe Constitution and By-laws as well as the
15



Boy Scouts [ sic] Cath and Scout Law. The Cath reflects the
commtnent of each nenber, and has remnai ned unchanged si nce the
publication of the Scouts [ sic] first handbook in 1911.

[ The] Cath offers a clear statenent of the beliefs, principles and
pur pose of the Scouts, i.e., to nurture belief in God, respect for
one’s country and his fellow man, and bei ng of good noral

character. 1In order to maintain these principles, it is essentia
that the Scouts exercise selectivity.” (  Wlsh, supra, 993 F.2d at
p. 1276.)

Nothing in Warfield, or in section 51 itself, suggests an
organi zati on ot herwi se exenpt fromthe Act |loses its exenption
because of its success in recruiting nmenbers. (Cf. Vel sh, supra,

993 F.2d at p. 1277) Nor does an organi zation | ose its exenpt

status because of its popularity. (Cf. Wl sh, supra, 993 F.2d at
p. 1277.)
The di stinction between the Boy Scouts and the | sbi ster Boys’

Aub in selecting its nmenbers is obvious. The Boys’ dub was
entirely unsel ective anong the universe of boys. “The purpose of
Scouting, however, is to equip [boys] of all races, colors and
creeds to fulfill their duty to God, to mature personally, and to
help others. . . . [T]he Scouts organization not only is
selective, but [] its very Constitution, By-laws and doctrine
dictate that it remain selective.” ( Welsh, supra, 993 F.2d at p
1277.) Thus, to becone a Boy Scout, a boy nust understand and
agree to obey the Scout Cath (fn. 3, ante, p. 5.), which requires
that he conmt to do his duty to God and country. Boys are

sel ected and accepted on the basis, anong others, of “religious

16



affinity.” Boys who refuse to profess a belief in God nmay be
excluded fromnenbership. ( Wlsh, supra, 993 F.2d at p. 1278.)

A second criterion involves the role in the organization of
its physical facilities and whether they are used by both nenbers
and nonnenbers of the organization. (See Warfield, supra,

10 Cal.4th at p. 620.) The Boys’ dub in | sbister, not unlike a
pl ace of public accomodati on, provi ded, anong other attractions,
a swi nmng pool and gymmasiumfor the use of its nenbers.
(I sbister, supra, 40 Cal.3d at p. 77.) Both boys and girls are
capable of utilizing these facilities. (C. Wl sh, supra,
993 F.2d at p. 1277.) |In contrast, the Boy Scouts is not a single
pur pose organi zation operating a traditional public accomrodati on.
Wil e the Boy Scouts and Gol den Enpire Council (Council) nmay have
certain admnistrative offices, and while the Council does own
recreational facilities, the operation of such offices and
facilities, unlike the Boys’ O ubs’ operation of recreational
facilities in Isbister, is not The Boy Scouts’ principal activity
and reason for existence. The |sbister court was clear that
nothing in its analysis necessarily extended to “organi zati ons

whi ch mai ntai n objectives and prograns to which the
operation of facilities is nerely incidental.” ( | sbi ster, supra,
40 Cal .3d at pp. 76-77; see also Harris v. Mthers Agai nst Drunk
Driving (1995) 40 Cal.App.4th 16, 22 [The proper analysis is
whet her the organi zation’s physical facilities are incidental to

t he purposes and prograns of the organization].)

“The kinds of activities in which Boy Scout [and] Qub Scout
groups typically engage are not dependent upon the

17



accoutrenments of any particular location, let alone of a facility
one would normally think of as a place of public accommodation.”
(Wl sh v. Boy Scouts of Anerica, supra, 787 F.Supp. at p. 1539.)
Pack or Troop neetings, for exanple, typically take place “at
private hones, public schools, and church facilities.” ( Supr a,
787 F.Supp. at p. 1521.) “[T]he success of the Boy Scouts, and
the attraction to boys and parents alike,” lie not inits
dependence on particular facilities or |ocations, but “in the
sense of comunity anong its participants.” ( Supra, 787 F. Supp.

at p. 1539.)

The quality of the rel ationship anong nenbers is al so an
inmportant criterion in determning whether an organi zati on cones
within the Act. ( Isbister, supra, 40 Cal.3d at p. 81.) The
rel ati onshi ps in scouting are continuous, personal and social and
take place nore or less outside public view (Cf. | shbi ster,
supra, 40 Cal.3d at p. 84, fn. 14; see Horow tz, The 1959
California Equal Rights in “Business Establishnments” Statute--A
Problemin Statutory Application, op. cit. supra, 33 So.Cal.L.Rev
260, 288-290 [The Act was not intended to reach rel ationshi ps that
are personal, social, continuous and gratuitous].) “A prospective
scout seeks admssion into a group of young boys for social
interaction[.]” ( Welsh, supra, 993 F.2d at p. 1274.) *“[T]he
typi cal Boy Scout gathering involves five to eight young boys
engagi ng i n supervised interpersonal interaction in a private

hone.” ( Welsh, supra, 993 F.2d at p. 1272.)

Moreover, unlike the relationship between a boy and the Boys’
Aub in Ishister, a relationship which could very well be
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irregular and infrequent, a Boy Scout generally neets with his

Patrol once a week and with his Troop once a nonth. ( Wl sh v. Boy
Scouts of America, supra, 787 F. Supp. at pp. 1519, 1521 and fn.

21.) Any boy could “drop-in” at the Boys’ dub pool. Boy Scouts,

on the other hand, “do everything together.” A Patrol is conposed

of a Scout’s “closest friends in the Troop.” Scout prograns are
designed to reinforce a sense of shared val ues and beliefs, group
identification, belonging, unity and camaraderie. This sense of
belonging is reinforced by the Scout uniformand the rem nder that
all Scouts have accepted a system of shared val ues and beli efs.

There is a profound difference between organi zati ons such as the
Boys’ d ub, where nenbership nerely serves as a neans of access to

a physical location or a facility, and a nmenbershi p organi zati on
such as the Boy Scouts, “whose recreational aspects . . . nmust be
viewed sinply as a nmeans to an end--the instillnent of inportant
social values in male youths.” ( Wl sh v. Boy Scouts of Anmerica,
supra, 787 F.Supp. at p. 1513; Horowitz, The 1959 California Equal
Rights in “Business Establishnents” Statute--A Problemin
Statutory Application, op. cit. supra, 33 So.Cal.L.Rev 260, 289

[ The Act is applicable only to “relationships in which the
‘“establishment’ offers its facilities for conpensation, and in

which the relationship with the patron is relatively

nonconti nuous, and in which personal and social aspects of the

relationships are relatively insignificant.”].)

The final criterion concerns the purpose of the organization,
i.e., whether the prinmary purpose served by the organization is

social or business. ( Warfield, supra, 10 Cal.4th at p. 620.)
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Plaintiff notes the Boy Scouts is a multi-mllion dollar a year
enterprise, selling everything fromuniforns to pup-tents. (See
Wl sh v. Boy Scouts of Anerica, supra, 787 F.Supp. at pp. 1520-
1521 [“[Boy Scout] itens are sold throughout the United States at
| ocal council service centers and Boy Scout-authorized

outlets.”].)

The marketing activities of the Boy Scouts are beside the
point. The issue is one of access to the Boy Scouts as an
organi zation, not to the right to participate in its businesslike
attributes. Plaintiff sought admssion into a Scout Troop. The
Troop has no commercial attributes whatsoever. The Troop is
sinply the vehicle for carrying out the ideas and beliefs of
Scouting in general, and, at the Troop |evel, the Scouts’ prinary
function and purpose are recreational and social. “[T]he purpose
of the Scouts is to train young boys to live according to the
principles of duty to God, duty to others, and duty to oneself.”
(Wl sh, supra, 993 F.2d at p. 1277.) Unquestionably, the prinmary
pur pose served by a Troop, and by the Scout organization inits
entirety, is social and personal. (See Wel sh, supra, 993 F.2d at
pp. 1272, 1274.)

Plaintiff does not dispute the Boy Scouts has for over 80
years played an inportant role in the training, education and
devel opnent of young nen. Nor could plaintiff seriously argue the
Boy Scouts’ nenbership policies were adopted as a “subterfuge” to
avoid the dictates of the Act. (Cf. Wel sh, supra, 993 F. 2d at
p. 1276.) The exclusion of plaintiff here clearly is not
arbitrary.
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If the Act were to apply to the Boy Sco uts, it is difficult
to see how any nonprofit, private, nenbership organization coul d
escape the snothering enbrace of ubiquitous, omni potent
governnent. Mist a church admt agnostics? Mist “an organi zation
that studie[s] Israeli culture and history [] admt into their
[sic] group (neeting in a private honme) a neo-nazi who believe[s]
in, and [is] dedicated to, the destruction of Israel[?]” ( Vel sh,
supra, 993 F.2d at p. 1274) No private group, regardl ess of the
selectivity of, or the close personal relationship anong, its
menbers woul d be beyond the reach of section 51. “There can be no
clearer exanple of an intrusion into the internal structure or
affairs of an association than a regulation that forces the group
to accept nenbers it does not desire.” ( Roberts v. United States

Jaycees (1984) 468 U S. 609, 623 [82 L.Ed.2d 462, 474-475].)

If the Legislature intended to regulate the entire spectrum
of consensual human rel ationships, it should have said so (and be
prepared to defend its policy prescription agai nst First Arendment
challenges). |In fact, the original version of the bill that
ultimately cane to be known as the Act was expansive. |t extended
to “all public or private groups, organizations, associations,
busi ness establ i shnments, schools, and public facilities. o
(Assem Bill No. 594 (1959 Reg. Sess.), as introduced Jan. 21,
1959.) After a series of amendnents all groups other than
“busi ness establishnents” were elimnated. Thus the Legislature
wi sely drew back fromenacting a | aw whi ch woul d purport to conpel
voluntary, private nmenbership associations to admt all who

applied for menbership.
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VW do not construe the Act to require the Boy Scouts to
abandon princi pl es “whi ch have stood the test of tine, having
endured for nore than eighty some odd years. The very purpose of
the private club exception is to preserve the right of truly
private organi zations to nmaintain their uni que existence.”

(Wel sh, supra, 993 F.2d at p. 1277.)

“Wen the governnent . . . seeks to regulate the nmenbers hi p
of an organi zation |like the Boy Scouts in a way that scuttles its
founding principles, we run [ sic] the risk of underm ning one of
t he seedbeds of virtue that cultivate the sorts of citizens our
nati on so desperately needs.” ( Welsh, supra, 993 F. 2d at
p. 1278.)

The judgrment (order) is affirmed. Defendants shall recover

their costs on appeal.

Pugli a , P.J.
V¢ concur:
N chol son . J.
Morri son . J.
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