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Bef ore CUMM NGS and COFFEY, Circuit Judges, and
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COFFEY, Circuit Judge. Elliott Welsh and his seven
year -ol d son Mark have brought suit asking the United
States Courts to force the Boy Scouts of America to ac-
cept Mark as a menber despite the fact that he refuses
to conply with its Constitution and By-laws and affirm
his belief in God. The Scouts refused Mark admi ssion to
nmenbership in the scout troop and denied his father the
opportunity to act as an adult partner. In their conplaint,
the plaintiffs allege that the defendant organization is a
pl ace of public accommopdation practicing unlawful religious
di scrimnation under Title Il of the Cvil Rights Act of
1964. 42 U.S.C. sec. 2000a (1988) (barring discrimnation in
pl aces of public accommodation). This case presents a nat-
ter of first inpression for the federal courts concerning

the scope of Title Il. See Wl sh v. Boy Scouts of Anmerica,
787 F. Supp. 1511 (N.D.111. 1992) ("Velsh I1")./1 W affirm
l. BACKGROUND

The facts are undisputed: the district court opinion de-
tails fifty-two separate stipulated facts as well as twelve
factual findings. Because the appellant does not chall enge
any of the trial court's factual findings, we accept those
facts as true and decide only the issues of |aw

The question before the court is whether Title Il of the
Cvil Rights Act of 1964 bars the Boy Scouts of America
from denyi ng menbership to any person who refuses to
profess a belief in and duty to a Suprene Being. The plaintiffs
sued the Boy Scouts alleging that a | ocal Scout orga-
ni zation in the Chicago, Illinois area denied them nem
bershi p because of the Wl shes' refusal to recite the Boy
Scout Menbership GCath which requires scouts to express
anmong other things a belief in God. The Cath states:

"On ny honor | will do ny best to do ny duty to
God and ny country and to obey the Scout law, to
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hel p other people at all tines, to keep nyself physi-
cally strong, nentally awake and norally straight."

The plaintiffs argue that the defendant's exclusion of them
fromthe Boy Scouts constitutes inperm ssible discrimna-
tion on the basis of religion in violation of Title Il. Title
Il prohibits discrimnation in public acconmpdations and
states:

"sec. 2000a. Prohi bi ti on agai nst discrimnation or segre-
gation in places of public accommobdati on.

(a) Equal access. Al'l persons shall be entitled to
the full and equal enjoynent of the goods, services,
facilities, privileges, advantages, and acconmodations
of any place of public acconmpdation, as defined in
this section, without discrimnation or segregati on on
the ground of race, color, religion, or national origin.

(b) Est abl i shnents affecting interstate comerce or
supported in their activities by State action as pl aces
of public accommodation; |odgings; facilities principally
engaged in selling food for consunption on the prem
i ses; gasoline stations; places of exhibition or enter-
tai nnment; other covered establishments. Each of the
followi ng establishments which serves the public is
a place of public acconmpdation within the nmeani ng
of this title if its operations affect commerce, or if
di scrimnation or segregation by it is supported by
State action:

(1) any inn, hotel, notel, or other establishment
whi ch provides | odging to transient guests, other
than an establishment |ocated within a building

whi ch contains not nore than five roonms for rent

or hire and which is actually occupied by the pro-
prietor of such establishnent as his residence;

(2) any restaurant, cafeteria, |unchroom [unch
counter, soda fountain, or other facility principal-
Iy engaged in selling food for consunption on the
prem ses, including, but not limted to, any such
facility located on the prenises of any retail es-
tablishrment; or any gasoline station;

(3) any notion picture house, theater, concert
hal |, sports arena, stadiumor other place of ex-
hibition or entertainment; and

(4) any establishment (A)(i) which is physically
|l ocated within the premi ses of any establishnent

ot herwi se covered by this subsection, or (ii) with-
in the prem ses of which is physically |ocated any
such covered establishment, and (B) which holds
itself out as serving patrons of such covered es-
tablishment.

42 U.S. C. sec. 2000a(a)-(b).
. DI SCUSSI ON
A Pl ace of Public Accommodation
The initial question before the court is whether Con-
gress intended to govern organi zations |ike the Boy Scouts

within the statutory | anguage "place of public accomopda-
tion" or "other place of . . . entertainnent?" 42 U S. C
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sec. 2000a(b). A reading of the statute for its plain nmean-
i ng renders but one conclusion: Congress when enacting

sec. 2000a(b) never intended to include menbership organiza-
tions that do not maintain a close connection to a struc-
tural facility within the nmeaning of "place of public ac-
commodation." The statute clearly governs only an entity
that: (1) "serves the public" and (2) may be classified as
an "establishnent,"” "place," or "facility." Id.

Title Il delineates the entities included therein as places
establ i shnents, |odgings, and facilities. The statute al so
provides fifteen specific exanples of regulated facilities,
including inns, hotels, notels, restaurants, cafeterias, |unch
roons, lunch counters, soda fountains, retail establishnents,
gas stations, novie houses, theaters, concert halls, sports
arenas, and stadiums. 42 U.S.C. sec. 2000a(b). None of the
listed entities remptely resenbl es a nenbership organi za-
tion. Despite this fact, the plaintiffs argue that the defen-
dant organization is included under the |anguage "other
pl ace of exhibition or entertainment."” Id. sec. 2000a(b)(3). They
claimthat "the fact that [the Boy Scouts] offer entertain-
nment to the public at various locations, all of which are
"places', . . . subjects themto the strictures of Title Il."
Appell ants' brief at 10. The clear |anguage of the statute
nmandates a different conclusion, for we nust always be
cogni zant of the fact that "the |egislative purpose is expressed
by the ordinary meani ng of the words used."” Rich-
ards v. United States, 369 U S. 1, 9 (1962). The statute
in listing several specific physical facilities, sheds light on
t he meani ng of "other place of exhibition or entertain-
nment." This list reveals Congress' intent to regulate fa-
cilities as opposed to gatherings of people. Additionally,
subsection (b)(4) refers only to physical structures such
as buildings: "any establishnent . . . which is physically
|l ocated within the prenises of any establishnment otherw se
covered by this subsection, or . . . within the premni ses
of which is physically |ocated any such covered establish-
nment, . . ." Id. sec. 2000a(b)(4). Wile the statute repeatedly
refers to physical facilities it fails to refer to, much |ess
del i neate, anything resenbling a nenbership organization
or an association. The phrase "other place of exhibition
or entertainnent" does include facilities such as bow ing
al l eys, golf courses, tennis courts, gymmasiums, Sw nmm ng
pool s and parks, see, e.g., United States v. Lansdowne
Swimdub, 713 F. Supp. 785 (E.D.Pa. 1989), aff'd, 894
F.2d 83 (3rd Gr. 1990) (applying Title Il to a community
swi nmi ng pool ), but even a broad reading of the statute
as required in Daniel v. Paul, 395 U S 298, 308 (1969),
fails to enconpass nenbership organi zati ons whose pur -
pose is not closely connected to a particular facility.

Consi der as an anal ogy a hypothetical city ordinance re-
quiring "the licensing of all dogs." It would be foolish to
argue that the |l anguage of the ordi nance al so i ncludes the
licensing of cats. The plaintiffs' interpretation of Title |
reaches out to include not another type of facility but
rather a completely different type of entity (an organiza-
tion of young boys in a group setting under adult | eader-
ship to foster respect for God, their country and their
fellow man). The Boy Scouts is as different fromthe fa-
cilities listed in Title Il as dogs are fromcats

Despite the clarity and specificity of the statute, the
plaintiffs would have us believe that even though Con-
gress focused on physical facilities, it also intended to
regul ate a wi de spectrum of consensual human rel ation-
ships. The plain neaning of the words in the statute ren-
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ders this interpretation of Title Il untenable. "The 'strong
presunption' that the plain |anguage of the statute ex-
presses congressional intent is rebutted only in 'rare and
exceptional circunstances,' when a contrary |egislative in-
tent is clearly expressed.” Ardestani v. I.N.S., 112 S. C
515, 520 (1991) (citation onmtted). Congress has not ex-
pressed a contrary |legislative intent regarding the scope

of Title Il. In fact, the United States Supreme Court,

when interpreting the statute, stated that "the overriding
purpose of Title Il [is] '"to [re]nove the daily affront and
hum liation involved in discrinmnatory denials of access to
facilities ostensibly open to the general public.' " Daniel
395 U.S. at 307-08 (quoting H R Rep. No. 914, 88th Cong.

1st Sess., 18) (enphasis added). It is only in this context--
deni al of access to public facilities--that courts nmust inter-
pret Title Il broadly. Id.

The di ssent argues that because the 1990 Anericans
with Disabilities Act, 42 U.S.C. A sec. 12,181 (West Supp
1992) (involving public accommodation), expands the num
ber of establishnments in its definition of "places of public
accommodation," this court nust expand Title Il to in-
cl ude nenbership organi zations./2 This argunent fails to
recogni ze, that had Congress intended to include nenber -
ship organizations |acking a close connection to a specific
facility, it would have incorporated such a nandate in the
Disabilities Act. On two separate occasions, in the origina
enactnent (Title Il of the Cvil R ghts Act of 1964) and
now in the 1990 Disabilities Act, Congress saw fit not to
i ncl ude menbership organi zations. In the recently enacted
Disabilities Act, Congress listed over fifty specific facilities
subject to regulation, but did not include nenbership or-
gani zati ons | acking a cl ose connection to a physical facility.
See id. W refuse to read into the statute what Congress
has declined to include. "[We mnmust assume Congress un-
derstood the neaning of the words it incorporated into
the [Act]." Jones v. Hanley Dawson Cadillac Co., 848
F.2d 803, 807 (7th Cir. 1988). W as judges of the U S
Court of Appeals have only the power to interpret the
law, it is the duty of the legislative branch to nmake the
law. We nust "refuse[ ] to infringe on the legislative
prerogative of enacting statutes to inplenent public pol-

icy . . . . "The problens of public policy . . . are for the
| egislature’ and . . . '"our job is one of interpreting stat-
utes, not redrafting them' " Wangen v. Ford Mdtor Co.

294 N.W2d 437, 469 (Wsc. 1980) (Coffey, J., dissenting)
(quoting State v. Princess C nema of M| waukee, 292
N. W2d 807, 815 (Wsc. 1980)).

The dissent has failed to point us to a single word in the
statute that supports its theory that Congress intended
to cover nenbership organizations |acking a close connection to a
particular facility. Qur colleague nmerely coments
that, "if it is open to the public, it must be open to all the
public." Dissent at 33. This begs the question of whether
the Boy Scouts "serve the public," and are to be consid-
ered an "establishment,” "place,” or "facility."

If the plaintiffs wish to change the |law, the proper forum
is the Congress of the United States where all interested
parties will be entitled to engage in the full panoply of
heari ngs and arguments before the congressional and sena-
torial committees. Only after Congress has had the oppor-
tunity for deliberation and reflection should a radi cal change
of the nature the plaintiffs propose be enacted. See, e.g.
Inre Gabill Corp., 976 F.2d 1126, 1127 (7th Cr. 1992)
(Coffey, J., concurring); Wangen, 294 N.W2d at 469 (Coffey,
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J., dissenting). Certainly, federal judges nust not reach
out and grasp at straws in an attenpt to rewite the | aws
duly enacted by the |egislative branch of governnent, the
Congr ess.

The trial court's thorough and wel |l -reasoned opi ni on
reviewed the state | aw cases interpreting state public ac-
comodati on statutes and di scussed four cases hol ding
that the Jaycees, a nmenbership organization |ike the Boy
Scouts, was not considered a "place of public accommpda-
tion." See Welsh I, 787 F. Supp. at 1523 (citing United
States Jaycees v. lowa Civil Rights Comm ssion, 427 N W 2d
450 (lowa 1988); United States Jaycees v. Mssachusetts
Conml n Agai nst Discrimnation, 463 N E.2d 1151 (Mass
1984) ("MCAD'); United States Jaycees v. Richardet, 666
P.2d 1008 (Al aska 1983); United States Jaycees v. Bl oom
field, 434 A 2d 1379 (D.C. App. 1981)). The Massachusetts
Suprene Court best sunmarized the reasoni ng of these
cases with the followi ng | anguage

"The MCAD s interpretation of [the statute] as in-
cluding the U 'S. Jaycees does not call for the nmere

addi tion of another physical 'site' to the statutory |an-
guage, but instead it requires the addition of a type

of 'conduct' (a non-profit organi zation's nmenbership
policy). Such an interpretati on cannot be derived from
the plain | anguage or a reasonable construction of [the
statute]."

MCAD, 463 N.E.2d at 1159. The Massachusetts Supremne

Court and other courts have al so nmade clear the difference
bet ween nmenbershi p organi zati ons such as Little League
sports and the YMCA where menbership nmerely serves

as a neans of access or a "ticket" to a physical |ocation

or a facility, and nmenbership organi zati ons such as the
Jaycees and the Boy Scouts where nmenbership entitles

one to participate in group interactive activities irrespec-
tive of a facility. MCAD, 463 N E. 2d at 1159; Wlsh |1

787 F. Supp. at 1524, 1530.

W are aware that certain state courts have in instances
interpreted their respective state statutes dealing with
publ i c accommodation to cover organizations |ike the Boy
Scouts. However, in all but two of those instances, the
state public accommopdati on statute was far broader and
nore inclusive than the federal statute before us./3 For
cases interpreting broadly worded state public accomoda-
tion statutes, see Quinnipiac Council, Boy Scouts, Inc
v. Conm ssion on Human Rights and Opportunities, 528
A. 2d 352 (Conn. 1987); Curran v. Munt D abl o Counci
of the Boy Scouts, 147 Cal. App. 3d 712 (1983); United
States Jaycees v. McClure, 305 NNW2d 764 (Mnn. 1981).

For cases in which the state public acconmpdati on statute
was simlar to Title Il, see United States Power Squad-
rons v. State Human Rights Appeal Board, 452 N. E. 2d

1199 (N. Y. 1983); National Organization for Wrnen v.

Littl e League Baseball, Inc., 318 A 2d 33 (N.J. Super

1974) ("NOW). In NOW the New Jersey Superior Court

held that a Little League program whi ch used public base-
ball fields and extended an open invitation to all boys of a
certain age in the conmmunity at large constituted a place
of public accommodati on and thus coul d not discrimnate
against girls. 1d. at 37. In Power Squadrons, the New

York Court of Appeals held an organization that trained

nmen in water skills and used facilities in public schools,
parks and waterways constituted a place of acconmodation
because it conducted public activities in public facilities
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and therefore could not refuse nmenbership to wonen. 452

N. E. 2d at 1202-04. Both NOWand Power Squadrons state

that "place" "is a termof convenience, not of linmtation."
NOW 318 A 2d at 37, Power Squadrons, 452 N E. 2d at

1203. W refuse to accept this interpretation. To concl ude
that Title Il includes nenbership organizations |ike the
Boy Scouts, one would have to assune that Congress' use

of the term"place" was nere surplusage in the statute,
and that the fifteen specific exanples of places fail to il -
| uminate the nmeaning of the term"place." The plaintiffs'
and the dissent's interpretation of the term"place" fails
to pay heed to the rule of statutory construction that "a
court should not construe a statute in a way that makes
words or phrases neani ngl ess, redundant, or superfluous."”
Zimrerman v. North Am Signal Co., 704 F.2d 347, 353

(7th Gr. 1983). W agree with the decision of the Massa-
chusetts Suprene Court in MCAD hol ding that an orga-
nization is only a "place of public acconmpdati on" when
the organi zation functions as a "ticket" to admission to
a facility or location. MCAD, 463 N. E. 2d at 1159; Wl sh
I, 787 F. Supp. at 1524, 1530./4

Several federal court opinions have held that Title I
governs nenbershi p organi zations that are closely con-
nected to a facility or structure, but we have been unable
to find, any case holding that Title Il governs a nenber-
ship organi zation |ike the Scouts whose purpose is not
closely connected to a particular facility. See Smth v. YMCA
of Montgonery, 462 F.2d 634, 636 (5th Cr. 1972) (the
YMCA operated gymasi unms, a health club and sw mi ng
pool s); Nesmith v. YMCA of Raleigh, N.C., 397 F.2d 96,

99- 100 (4th Cir. 1968) (sane); United States v. Lansdowne
Swim Cub, 713 F. Supp. 785, 790 (E.D. Pa. 1989), aff'd,
894 F.2d 83 (3rd G r. 1990) (club operated a sw mmr ng

pool ); Durhamv. Red Lake Fishing & Hunting Cub, Inc.,

666 F. Supp. 954, 959 (WD. Tex. 1987) (club owned 400
acres of land for hunting and fishing); United States v.
Slidell Youth Football Ass'n, 387 F. Supp. 474 (E.D. La.
1974) (a youth football |eague owned a recreational facility
with fields, grandstand and a concession stand); Auerbach
v. African Am Teacher's Ass'n, 356 F. Supp. 1046, 1048
(E.D.N Y. 1973) (organization held public meetings in a
public school auditorium; Wesley v. Gty of Savannah, 294
F. Supp. 698, 701-02 (S.D. Ga. 1969) (city operated a public
gol f course and was barred fromhosting a racially discrim
inatory golf tournament); WIllianms v. Rescue Fire Co.,

254 F. Supp. 556, 563 (D. MJ. 1966) (a non-profit associa-
tion operated a swinmmng pool and skating rink). In each

of these cases, Title Il was found applicabl e because the
organi zati on conducted public nmeetings in public facilities
or operated facilities open to the public like sw nmm ng
pool s, gynms, sports fields and golf courses. In contrast,
the trial court in the case before us found that the typical
Boy Scout gathering involves five to eight young boys en-
gagi ng in supervised interpersonal interaction in a private

home. Welsh II, 787 F. Supp. at 1516. As previously ex-
pl ai ned, the plaintiffs seek not to add an additional facility
within the scope of Title Il but rather to add an activity,

MCAD, 463 N. E.2d at 1159, and we have been unabl e
to |l ocate any case | aw suggesting that we construe the
reach of Title Il so expansively.

The plaintiffs and the dissent, just as the courts in NOW
and Power Squadrons, argue (1) that the term "place"
is merely a "term of convenience, not of limtation" and
(2) that it would be quite difficult to draft the statute
wi thout the word "place."” Dissent at 31-32. This argunent
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is |ikew se unpersuasive for "[t]his court has previously
stated that the | anguage of the statute is the nost reliable
i ndi cator of congressional intent: 'It is that |anguage which
is chosen with the nmobst care, subjected to the greatest
scrutiny and actually voted on by Congress and signed

by the President.' " United States v. Bell, 936 F.2d 337
341 (7th Gr. 1991) (quoting Mnterey Coal Co. v. Federa

M ne Safety and Health Review Conmmin, 743 F.2d 589

595-96 (7th Cir. 1984)). We fail to understand why the dis-
sent clains that Congress was incapable of drafting the
statute without the word "place." Congress could very
easily have drafted the statute w thout using the word
"place" and instead witten "each of the following, if it
serves the public, is a public accomvpdation within the
nmeaning of this title . . . ," but Congress made a consi d-
erate and deliberate choice not to do so. As previously
expl ai ned, "we must assume Congress understood the nean-
ing of the words it incorporated into the [Act]." Jones

v. Hanl ey Dawson Cadillac Co., 848 F.2d at 807. Con-

gress could |ikewi se have avoi ded using the word "pl ace"

in subsection (b)(3) with the follow ng | anguage "or any

ot her public exhibition or entertai nnent " Instead,
Congress included the descriptive term"place" and pro-
ceeded to give concrete exanples of specific places. It is
obvi ous that the | anguage of the statute reflects Congress
clear intention not to include nenbership organi zati ons.
See id.; see also Richards, 369 U S. at 9 ("the legislative
purpose i s expressed by the ordi nary neani ng of the words
used"). It really isn't very difficult to interpret the true
nmeani ng of a statute when one reads the words for their

pl ai n and unanbi guous neani ng.

In an argument not advanced by the plaintiffs, the dis-
sent relies on Hornick v. Noyes, 708 F.2d 321 (7th Gr.
1983), cert. denied, 465 U S. 1031 (1984), for the proposi -
tion that Title Il is applicable to the case before us. In
Hornick, we held that Title Il covers a YWCA that of-
fered both permanent and tenporary housing. Id. at 324.

The di ssent sonmehow twi sts this holding to nmean that

Title Il regulates every imagi nabl e menbershi p organi za-
tion. See Dissent at 29-30 ("[t]his court has held that the
Young Woen's Christian Association is covered by Title
I1"). Just because Title Il covers one YWCA which pro-

vi des both pernmanent and overni ght | odgi ng does not ipso
facto mean every YWCA is covered, nmuch | ess every
nmenber shi p organi zati on. Hornick does not even discuss
nmenber shi p, sharply distinguishing it fromthe case before
us./5 Moreover, the Hornick YWCA operated a building

that served both as a pernmanent residence and al so as

an overnight hotel; this type of facility is expressly cov-
ered by Title Il. See sec. 2000a(b). The dissent states that
the only factor distinguishing Hornick fromthe case

before us is that the YWCA "has a set physical |ocation."
We are of the belief that this is a significant and telling
difference. Wiile we do not dispute the fact that the

YMCA, YWCA, (collectively the "Y") and the Boy Scouts

share many of the sane worthy attributes, Hornick clear-

Iy contains no precedential value for the case before us
because Hornick involved the question of whether the

deni al of public acconmpdation in a facility that provided
both tenporary and pernmanent housi ng was proper.

In an attenpt to expand the reach of Title Il, the dissent
contends that we are placing significance on the anount
of rent the Boy Scouts pays for facilities it uses. See Dis-
sent at 31. W disagree with the dissent's interpretation
of our holding, for it is of little significance how nmuch
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rent is paid by the organization, if any. The key distinc-
tion between the the "Y' in Hornick and the case before

us is the Boy Scouts |lack of a close connection to any
physical facility. The dissent misinterprets our holding to
nean that a "Y' without overni ght accomodati ons may

di scrim nate while one that offers housing nay not. Once
again, this msses the point. A"Y" that operates a gym
nasiumwi th recreational and exercise equipnent is al so

a facility. Wthout the gymasium (a facility) the "Y"
woul d be unable to serve its function thus Title Il governs
that facility. The Boy Scouts organization on the other
hand, can and does function apart from any connection

to a physical facility. The dissent fails to acknow edge this
di stinction because it mnisapprehends the nature of the
Scouts. A prospective scout seeks adm ssion into a group

of young boys for social interaction, as opposed to entry
into a hotel, restaurant or gymasium Conversely, a per-
son goes to a "Y" to sleep, reside or exercise. Wthout

the particular facility the individual's purpose would be

t hwar t ed.

| agree that Title Il applies in the mgjority of tenancy
situations as in Hornick, but Title Il does not apply to
a voluntary nmenbershi p organi zation |ike the Boy Scouts
in a factual situation of this nature. The dissent's inter-
pretation of Hornick is nuch too broad and an exchange
at oral argunent underscores the radical inplications of
such an interpretation of Title Il. The plaintiffs' counsel
admtted that his reading of Title Il would include an
organi zation that was open to the public but met in a
private home. He went so far as to state that his inter-
pretation of the parameters of Title Il would require an
organi zation that studied Israeli culture and history to ad-
mt into their group (neeting in a private hone) a neo-
nazi who believed in, and was dedicated to, the destruc-
tion of Israel. Such absurd results can only be avoided
by recogni zing that a public acconmobdati on as Congress
defined in the statute nust "serve the public." 42 U S. C
sec. 2000a(b). Although the Boy Scouts organi zati on does own
and/or rent buildings used mainly for admnistrative pur-
poses, this alone falls far short of transform ng the Boy
Scouts of Anerica into a public acconmodation. Thus the
plaintiff and the dissent must | ook el sewhere for support
of the argument that nenbership organizations that do
not maintain a close connection to a particular facility to
achi eve their objectives are subject to Title II.

The dissent al so argues that because any nenber of the
particular scout troop is welcone in the private hone of
the troop | eader on the evening of a nmeeting, for Title
Il purposes, that private honme is no different than a res-
taurant. | assunme the dissent is referring to a restaurant
licensed to sell food and beverages, and with that | nust
take issue because a restaurant is expressly listed as be-
ing included within Title Il. See 42 U.S.C. sec. 2000(a)(b)(2)
The anal ogy of a private hone to a restaurant nust al so
fail for the reason that a private honme owner nmay place
nmany nore restrictions on entry into his or her hone than
may a |icensed public restaurant. For exanple, a parent
hosting a Scout meeting certainly has the right to refuse
entry into his or her honme to any boy who is under the
i nfl uence of al cohol, drugs, or carrying a weapon because
inthis country, "a man's honme is his castle." Lonbard
v. Louisiana, 373 U S. 267, 274 (1963); City of Watseka v.
IIlinois Pub. Action Council, 796 F.2d 1547, 1571 (7th Gr.
1986) (Coffey, J., dissenting), aff'd, 479 U. S. 1048 (1987).
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A private hone is not the type of facility governed un-
der Title Il, therefore the fact that the Scouts neet in
a private home does not transformthe Scouting organiza-
tion into a place of public accommodation. See 42 U.S.C
sec. 2000a. The dissent concedes that the defendant organiza-
tion is not a public acconmodati on when he states "the
scout | eader nust unlock his hone to all qualifying mem
bers." Dissent at 31 (enphasis added). The requirenent of
qualification precludes the notion that the troop neeting
is open to the public. Mre inportantly, however, in 42
U S.C. /8 2000a(hb)(1), Congress has expressly declared that
a private residence in which the homeowner dwells does
not become a public accomvpdation sinply because the
owner opens it to the public./6 In fact, the owner may open
his or her home for econom ¢ purposes such as a fund-
rai ser for a charitable organization or renting out a room
to a student and still not becone a public acconmmpdati on.
Congress, in federal |egislation, has excluded fromthe def -
inition of public accommpdati on "an establishnent | ocated
wi thin a building which contains not nore than five roons
for rent or hire and which is actually occupied by the pro-
prietor of such establishment as his residence." 42 U.S.C
sec. 2000a(b)(1). Based on this statutory |anguage expressing
Congress' clear intent to exclude private residences, | fai
to understand how one can argue that the Boy Scouts
organi zati on becones subject to the public accommdati on
statute because it nmeets in a private residence

The Wel shes and the dissent also maintain that merely
because the Scouts nove from one |ocation to another is
insufficient to exclude the organization fromTitle Il. The
di ssent anal ogi zes the Scouts to various nmodes of trans-
portation such as airplanes, buses and trains and to a res-
taurant that transfers its licensed prenises to set up a
tenmporary booth in a park during a festival. See Dissent
at 31. We are not in agreenment with this argunent. First,
the anal ogy | acks nmerit because a restaurant is express-
ly listed in subsection (b)(2) and thus covered by Title II
as are forms of transportation under various provisions
of the Cvil Rights Act, whereas an organi zati on of in-
dividuals with a qualified nmenbership such as the Boy
Scouts is not covered in Title Il. Second, reference to air -
pl anes, buses, trains and restaurants underm nes the dis-
sent's argument because each of those is a physical facility
or structure whereas the Boy Scouts is a social nenber-
ship organization and not a physical facility. The dissent
goes on to argue that our holding requires the courts to
assess a person's notive for joining an organi zation. This
i kewi se is inaccurate. The question before the court is
not "why did a person join?" but rather, "what did the
person join?" In the case of the "Y," the Little League
and/ or other organizations with a close connection to a
physical facility, the person joins an entity that provides
access to a recreational or residential facility (i.e., gym
nasi um baseball field, housing or nmeeting hall). In the
case of the Boy Scouts, a person joins a nmenbership orga-
ni zation | acking a close connection to any physical facility.
Congress nmade a clear distinction between entities that
require a close connection to a particular facility to achieve
their objective (such as hotels, restaurants, theatres, and
sports arenas) and those that do not require such a con-
nection. W are not at liberty to disregard that distinc-
tion. Wiile it is true that "people" and not "places" are
the source of discrimnation, in Title Il Congress focused
exclusively on prohibiting discrimnation in places of public
accomodati on and not in every conceivable social rela-
tionship. In various other |egislative enactnents, Congress
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has addressed discrimnation in places other than public
acconmodat i ons such as housi ng, enploynment, education,
and public transportation. The only question before this
court, however, is whether a menbership organization
such as the Boy Scouts of Anerica is covered by Title Il

Qur conclusion that Title Il does not govern the Boy
Scouts of America is supported by one further rationale.
The Boy Scouts, in the operation of the troop, does not
require a particular physical facility, for its purpose is to
train young boys to respect God, their country and their
fellow man, while devel oping a good noral character. The
Boy Scouts is a participative organization, the young boys
cone to engage in social activity and interact with each
other. The dissent counters that "the Scouts do neet in
a place; neetings are not held in outer space." Dissent
at 30. This assertion by the dissent is nothing but an at-
tenpt to expand the reach of Title Il. The statute does
not govern every inaginable "place," it only regul ates
public facilities such as notion picture houses, theaters,
concert halls, sports arenas, and stadiuns. See 42 U.S. C
sec. 2000a(b)(3). Title Il was never intended to govern a Boy
Scout neeting in a private residence, out in the wlder-
ness, in a church, or in "outer space" as the dissent wites.
Thus for the reasons stated we conclude that Title Il of
the Gvil Rights Act of 1964 does not govern nenbership
organi zati ons which do not bear a close connection to a
particular "establishment," "place," or "facility".

B. Private Club Exception

As expl ai ned above, the Boy Scouts organization is ex-
cluded fromthe operation of Title Il because subsection
(b) does not cover a nenbership organi zati on whose pur -
pose is not closely connected to a particular facility. The
district court declined to extend its analysis beyond this
i nquiry because it found that "[n]enbership organizations
per se, which do not operate fromor supply access to a
particular facility or location, do not qualify as 'places of
public acconmpdation' within the neaning of Title II."
Welsh |1, 787 F. Supp. at 1541. Because we concl ude that
t he defendant organi zation does not constitute a public
accomodation, it should be unnecessary to di scuss whet her
it satisfies the private club exception. However, the dis-
sent has argued that the Boys Scouts is not a private
club, thus we are conpelled to respond to its anal ysis.

The inquiry into the private club exception involves a
consi deration of several factors. The Wl shes and t he Boy
Scouts as well as the district court (Wlsh |I) have relied
on Lansdowne Swi m Club, 713 F. Supp. at 796-97, which
provides a list of seven factors to weigh in determ ning
whet her an entity qualifies as a private club. The seven
factors are: (1) the genuine selectivity of the group; (2) the
nmenbership's control over the operations of the establish-
nment; (3) the history of the organization; (4) the use of
facilities by nonmenbers; (5) the club's purpose; (6) whether
the club advertises for nenbers; and, (7) whether the club
is nonprofit or for profit. Id. We, likewi se, will exanine
t hese factors

In construing the private club exception of Title I1,
courts have properly placed great weight on the first fac-
tor, that of selectivity. See, e.g., Tillman v. Weaton-
Haven Rec. Ass'n, 410 U.S. 431 (1973). The dissent de-
duces that the Boy Scouts of Anerica is not truly a pri-
vate club because it has over five million nmenbers and
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advertises for new nenbers through the public school sys-
tem This type of analysis casts aside an inportant aspect
of selectivity that the Supreme Court has enphasized. The
Suprene Court requires that there be a "plan or purpose
of exclusiveness." Sullivan v. Little Hunting Park, Inc.
396 U.S. 229, 236 (1969) (enmphasis added). The Court has
applied this analysis on several occasions and held that
racial discrimnation of itself does not constitute a "plan
or purpose of exclusiveness." For instance, in Sullivan
the Court determined that a comunity park pernitting
only white "nenbers" was not truly private because "[i]t
is open to every white person within the geographic area
there being no selective elenent other than race." 1d.;
see also Tillman, 410 U. S. at 438 (denying private club
status to nonprofit corporation operating a community

swi mming pool). In Daniel, 395 U S. 298, the Suprene
Court reviewed a whites-only "club" that required a
twenty-five cent menbership fee and had admitted over

100, 000 "nenbers." The Court concluded that the " 'mem
bershi p' device seens no nore than a subterfuge designed
to avoid coverage of [Title Il1]." 1d. at 302. Such is not
the case of the Boy Scouts. Although the Scouts inten-
tionally adnmit a | arge nunmber of boys from di verse back-
grounds, admi ssion to menbership is not w thout the ex-
erci se of sound discretion and judgnent. This is evident
fromthe Constitution and By-laws as well as the Boy
Scouts OGath and Scout Law. The Cath reflects the com

m tment of each nenber, and has renmi ned unchanged

since the publication of the Scouts first handbook in 1911.
The Cath reads:

"On ny honor | will do ny best to do nmy duty to

God and nmy country and to obey the Scout law, to

hel p other people at all tinmes, to keep nyself physi-
cally strong, nmentally awake and norally straight."

This Cath offers a clear statement of the beliefs, prin-

ci pl es and purpose of the Scouts, i.e., to nurture belief
in God, respect for one's country and his fell ow man, and
bei ng of good noral character. In order to maintain these
principles, it is essential that the Scouts exercise selec-
tivity. No one argues that the Gath of menbership was
adopted as a "subterfuge" to avoid the effects of Title

I'l. Indeed, such an argunment woul d be foolish given the

| ongevity of the Gath. Mreover, the Cath evidences both

a plan and purpose of selectivity. Sullivan, 396 U S. at
236. The distinction between the Scouts' selectivity and
that of the park or swi mming pool that excludes non-Cau-
casians is self-evident. The purpose of a sw nming poo

or tennis court is to allow one to participate in recrea-
tion, and both Caucasians and non-Caucasi ans are capabl e

of swi nming and playing tennis. The purpose of Scouting
however, is to equip youth of all races, colors and creeds
to fulfill their duty to God, to mature personally, and to
hel p others. This can only be achieved by a boy who be-
lieves in God. How does one who denies the very exis-

tence of a Suprene Being presuppose to follow the Gath

of the Boy Scouts of America? We hold therefore that

the Scouts organization not only is selective, but that its
very Constitution, By-laws and doctrine dictate that it re-
mai n sel ective

The inmportance and | ongevity of the principles enunci-
ated in the Scout Cath are al so dispositive of two other
Lansdowne Swim Club factors. The fourth factor considers
the history of the club. The Scouting organi zati on was
founded in 1907 in England. The Constitution and By-
laws of the World Organi zati on of the Scout Myvenent
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contain three tenets: duty to God, duty to one's fellow
man, and duty to oneself. Welsh Il, 787 F. Supp. at 1515
The Constitution requires all menmbers to adhere to the
Scout Cath and to the Scout Law. Based on wel|-reasoned
precedent, we refuse to construe Title Il to require that
an organi zation such as the Boy Scouts of America aban-
don its principles which have stood the test of time, hav-
ing endured for nore than eighty sone odd years. The

very purpose of the private club exception is to preserve
the right of truly private organizations to maintain their
uni que exi stence

The fifth factor addresses the purpose of the organiza-
tion's existence. As previously discussed, the purpose of
the Scouts is to train young boys to live according to the
principles of duty to God, duty to others, and duty to one-
sel f. The Boy Scouts of Anerica would be unable to carry
out its very purpose if the government, through Title Il
required it to accept nenbers who deny a condition of
nmenbership, that is, the belief in God. Finally, the sev-
enth Lansdowne Swim Club factor also favors the private
club status of the Scouts: they are a nonprofit organiza-
tion. Thus four of the seven Lansdowne Swim Cl ub fac-
tors strongly support the conclusion that the Boy Scouts
indeed is a private club entitled to exception fromTitle Il

The di ssent concludes that because the Boy Scouts have
five mllion nenbers, and are open to "as nany boys as
will join,"/7 it is neither selective nor private. Dissent at
34. This conclusion not only exaggerates the facts, it ig-
nores the purpose of the Scouts' existence and puni shes
the Boy Scouts for its success in recruiting future quality
| eaders of society. Certainly Congress did not intend to
condition the private club exclusion fromTitle Il on the
popul arity of the organization. The nore pertinent factor
regarding selectivity is the nexus between the organiza-
tion's purpose and its nmenbership requirenents. Even if
we were to agree for the purpose of argunment that the
Boy Scouts of Anerica is a public acconmodation, the |aw
is nost clear that it is entitled to exenption fromTitle
Il because it is a private club

bvi ously the discussion of the Boy Scouts' purpose and
its right to determi ne whomto admt into menbership
i npacts a constitutional right to Freedom of Association
However, because we decide this nmatter on the statutory
grounds, we need not, and indeed should not, address the
constitutional questions presented. "Thus, if a case can
be deci ded on either of two grounds, one involving a con-
stitutional question, the other a question of statutory con-
struction or general law, the court will decide only the
latter." Indiana Port Commin v. Bethl ehem Steel Corp.
835 F.2d 1207, 1210 (7th Cr. 1987) (quoting Ashwander
v. Valley Authority, 297 U S 288, 347 (1936))./8

[, CONCLUSI ON

We hold that Title Il does not apply to the Scouting
organi zati on because it is not an "establishnment" that
"serves the public,” thus it is not a "place of public ac-
commodation." Likew se, the Boy Scouts does not consti -
tute a "place of exhibition or entertainment" in the sense
Congress envi sioned when drafting Title Il. Man is a human
bei ng who has a sociological need to join with others in
order to develop his full being and to fulfill his need for
conpani onship as well as enjoynment. Congress, in drafting
Title Il certainly did not intend to interfere with the de-
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vel opnent of the whol e nman.

Even if we were to agree for the purpose of argunent
that the Boy Scouts is a public accommpdation, Congress
expressly excluded private clubs such as the Scouts from
the operation of the statute. The Boy Scouts of America
qualify as a private club because its Constitution and Gath
contain requirenents that serve to purposefully exclude
nonqual i fyi ng applicants. Because this dispute may prop-
erly be resolved on statutory grounds, there is absolutely
no need to address the constitutional issues. Ashwander,
297 U. S. at 347; Indiana Port Conm n, 835 F.2d at 1210.

A great deal is at stake in the interpretation of statutes
such as Title |Il. The Founding Fathers recogni zed t hat
a republic cannot endure without a virtuous citizenry. Suc-
cessful self-governnent requires that citizens willingly par-
ticipate in public affairs, nake sacrifices for the conmon
good, curb their selfishness, and join in taking responsibil -
ity for thensel ves and others. The central question for
t hose concerned about nmintaining the health of our re-
public nust be, "how do individuals acquire the virtues
necessary for self-governnent?" H story provides only one
answer: through the institutions of civil society, like the
famly, religious groups, and voluntary associations, which
i ncul cate a sense of noral values in the young. Throughout
its eighty-six years of existence, the Boy Scouts have suc-
cessfully presented its conbination of educational, social
athletic, craft, wilderness training and outdoor activities
to our young people. The | eadership of nmany in our gov-
ernnent is a testinonial to the success of Boy Scout ac-
tivities. In recent years, single parent fanilies, gang activ-
ity, availability of drugs and other factors have increased
the dire need for support structures |ike the Scouts. Wen
the governnent, in this instance through the courts, seeks
to regul ate the nenbership of an organi zation |like the
Boy Scouts in a way that scuttles its founding principles,
we run the risk of underm ning one of the seedbeds of
virtue that cultivate the sorts of citizens our nation so
desperately needs. Such a nonentous and potentially costly
a deci sion should be made by the people's elected repre-
sentatives, the U S. Congress, only after thoughtful delib-
eration, consideration and debate about its consequences.
It is a decision to be made in the legislative halls and
not by the judicial branch of governnent.

It is interesting to note that the chall enged Boy Scout
Cath is strikingly simlar to the one expressed by our
Foundi ng Fathers on July 4, 1776 in the Decl aration of
| ndependence which reads in part "And for the support
of this Declaration, with a firmreliance on the protection
of Divine Providence, we nutually pledge to each other
our Lives, our Fortunes and our sacred Honor." Certain-
ly this Court nust not upset such enduring principles by
stretching beyond recognition a statute drafted to guar-
antee equal access to public facilities.

AFFI RMVED.
FOOTNOTES

/1

The district court also issued a pre-trial ruling deny-
ing the defendant's notion for dismssal. See Wl sh v. Boy
Scouts of Anerica, 742 F. Supp. 1413 (N.D. 1l1. 1990)
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(Vélsh 1).
/2

In the Anericans with Disabilities Act, 42 U S C A
sec. 12,181 (West Supp. 1992), Congress specifically
deli neated the scope of the term "accomodation”:

"(7) Publ i ¢ accommmbdati on

The followi ng private entities are considered public
accommodat i ons for purposes of this subchapter, if
the operations of such entities affect comrerce--

(A) an inn, hotel, notel, or other place of |odg-
ing, except for an establishment |ocated within a
bui Il ding that contains not nore than five roomnms for
rent or hire and that is actually occupied by the
proprietor of such establishment as the residence
of such proprietor,

(B) a restaurant, bar, or other establishment
serving food or drink

(O a notion picture house, theater, concert hall,
stadium or other place of exhibition or
ent ertai nnent;

(D) an auditorium convention center, |ecture
hal I, or other place of public gathering;

(E) a bakery, grocery store, clothing store, hard-
ware store, shopping center, or other sales or ren-
tal establishnment;

(F) a | aundromat, dry-cleaner, bank, barber
shop, travel service, shoe repair service, funera
parlor, gas station, office of an accountant or
| awyer, pharmacy, insurance office, professional of-
fice or a health care provider, hospital, or other
servi ce establishment;

(9 a termnal, depot, or other station used for
specified public transportation;

(H a nuseum library, gallery, or other place
of public display or collection;

(1) a park, zoo, amusenent park, or other place
of recreation

(J) a nursery, elenmentary, secondary,

under graduat e, or postgraduate private school, or
ot her place of education

(K) a day care center, senior citizen center,
honel ess shelter, food bank, adoption agency, or
ot her social service center establishnent; and

(L) a gymasium health spa, bowing alley, golf
course, or other place of exercise or recreation.”

I d.

/3
It is clear that Congress drafted Title Il with nore
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restricted | anguage than many if not all of the state public
accommodati on statutes. See Welsh II, 787 F. Supp. at
1538.

/4

The dissent faults the majority for failing to discuss
Roberts v. United States Jaycees, 468 U. S. 609 (1984), and
Board of Directors of Rotary Int. v. Rotary O ub, 481
U S. 537 (1987). These two cases are of no precedenti al
val ue because: (1) both cases involved broadly worded state
statutes; and (2) in neither case was the Court required to
interpret the state statute in question. Thus, citation to
Roberts and Rotary Club is of no val ue when determ n-
ing the neaning of the nore narrowy worded federa
statute (Title I1).

/5

It appears that the YWCA in Hornick of fered hous-
ing to anyone who could pay the rent. See Hornick, 708
F.2d at 322-26.

/6

The statute provides in part:
"(b) . . . Each of the follow ng establishments which
serves the public is a place of public acconmpdation
within the neaning of this title . . . if its operations

af fect commerce, or if dis-
crimnation or segregation by it is supported by State
action:

(1) any inn, hotel, notel, or other establishment
whi ch provides | odging to transi ent guests, other
than an establishment |ocated within a building

whi ch contains not nore than five rooms for rent

or hire and which is actually occupied by the pro-
prietor of such establishnent as his residence

42 U.S.C. sec. 2000a(b)(1).

17

The dissent is mistaken on this point. As previously
expl ai ned, the Boy Scouts exercises discretion in its nenbership
selection. If the organization was open to "as nmany boys as will
join," it would not have excluded the plaintiffs and this |awsuit
woul d never have been filed. In fact the very flyer the dissent
relies upon to support its argunment states

"One goal of the Tiger Cubs, BSA is for you and your
boy to have fun together. Another is to strengthen
bonds within the famly. Ideals such as persona
fitness, reverence for God, |ove of country, and car-
ing for others are also part of the program”

/8

The dissent also points out that the plaintiffs' lack of
belief in a Suprene Being does not exclude them from
Title Il's prohibition against religious discrimnation and
that the defendant organization is subject to Title I
because its activities affect commerce. See D ssent at
26- 27. Because of our hol ding that the defendant or-
gani zation is not a "place of public accommodation," it
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i s unnecessary to address First Amendment Freedom of
Rel i gion or the Comrerce Cl ause

CUM NGS, Circuit Judge, dissenting. As everyone (or
al nost everyone) knows, Boy Scouts nust be trustworthy,
| oyal, helpful, friendly, courteous, kind, obedient, cheerful
thrifty, brave, clean and reverent. They nust al so, accord-
ing to the organi zation's constitution and by-1laws, believe
in God. This last requirenent |eaves out a seven-year old
from H nsdale, Illinois named Mark Wl sh who wanted to
join the Tiger Cubs but who, along with his father Elliott
Wel sh, refuses to recite an oath pledging allegiance to a
Suprene Being. The question in this case, then, involves a
nenber shi p organi zation's power to draw a circle around
itself that excludes atheists and agnostics. Al though the
maj ority opinion arguably reaches the correct result, | be-
lieve it does so in a nost unfortunate fashion: by inpart-
ing a stingy and narrow reading to the renedial statute
at issue, Title Il of the Gvil R ghts Act of 1964, 42 U S.C
sec. 2000a ("Title 11"). The majority's interpretation of Title
Il would | eave the Boy Scouts and other |ike organizations free
to discrimnate not just against atheists--or those
whose beliefs arguably conflict with the group's nobst cen-
tral philosophy--but against anyone at all on sheer whim
Under the majority's analysis, a group such as Rotary
International or the Jaycees or Little League is, absent a
nore conprehensive state statute, perfectly free to exclude
bl acks, Jews, Catholics, etc. Rather than unduly narrow
the reach of Title Il, | would hold that the statute does
prevent discrimnation by nenbership organi zations. This
does not necessarily nean that the Boy Scouts coul d be
forced to adnmit atheists, however, because the First Amend-
nent protects organi zations fromhaving to accept those
who do not share its nost elementary beliefs./1 Yet the
maj ority never reaches the constitutional question because
of its treatment of Title Il. As a result, | dissent./2

Title Il holds that "All persons shall be entitled to the
full and equal enjoynent of the goods, services, facilities,
privil eges, advantages, and accommpdati ons of any pl ace
of public accomodation, as defined in this section, wth-
out discrimnation or segregation on the ground of race
color, religion, or national origin." 42 U S.C. sec. 2000a(a)./3
Included in the definition of public accombpdations are
"place[s] of * * * entertainment,” 42 U.S.C. sec. 2000a(b)(3),

a definition | believe enconpasses nenbershi p organi za-
tions including the Boy Scouts.

Before turning to the majority's analysis, it is worth
noting the argunents that have not been offered to justify
this discrimnation agai nst atheists. No one has suggested
for exanple, that non-believers are not protected under
Title Il's ban on religious discrimnation. |ndeed, the Su-
prenme Court has held that:

the individual freedom of conscience protected by the
First Anendnent enbraces the right to select any

religious faith or none at all. This conclusion derives
support * * * fromrecognition of the fact that the
political interest in forestalling intol erance extends be-
yond intol erance anong Christian sects--or even intol -
erance anong "religions"--to enconpass intol erance
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of the disbeliever and the uncertain.

Wal l ace v. Jaffree, 472 U. S. 38, 53-54. Nor does the major -
ity argue that Scouting operations do not affect conmerce
and so may not be regul ated by the federal governnent.

As the district court observed, the Boy Scouts supplied

$13 mllion worth of uniforns, publications and ot her para-
phernalia in one recent year, nuch of which noved in in-
terstate comerce (including a Tiger Scout T-shirt and
Scout | eader's cap mailed to the Wl shes through a J.C
Penney catal og). Welsh v. Boy Scouts of Anerica, 787 F
Supp. 1511, 1520-1521 (N.D.I1l1. 1992). This is enough of
atietointerstate commerce under the Suprene Court's
generous definition of the term See Wckard v. Filburn
317 U. S. 111; Katzenbach v. Mcdung, 379 U S. 294.

As | understand the majority's analysis, there are four
reasons why the Scouts are not covered by Title Il. The
first is that the statute, which delineates a series of estab-
lishnments to be regulated (fifteen exanples are given) and
nmakes no nention of either the Boy Scouts or nenber-
ship organizations, should be read as evidence of congres-
sional intent to exclude rather than to include. Wth all
respect, this substitutes the conclusion for the analysis.
O course the statute does not say "Boy Scouts"--if it did
this case would be easy. The case is hard because the | aw
i s anmbi guous and the preci se question we nust deci de,
which the majority nanages to avoid by tal ki ng about

"plain | anguage," is whether the phrase "place of * * *
entertai nment” includes nenbership organi zations; that
the rest of Title Il is silent with respect to Boy Scout-

l'i ke organi zations hardly seenms rel evant.

The majority's second argunent rests on the absence
of case law, and Judge Coffey faults me for failing to find
any federal appellate decision holding that a nmenbership
organi zation is covered by Title Il. True enough. But nei-
ther has the majority pointed to any federal appellate de-
cision holding that a nenbership organization is not cov-
ered. This proves only that the issue has not come up
before; it gives no clues as to its proper resolution. In
this case, atie may well go to the plaintiff since we have
been repeatedly instructed by the Supreme Court to in-
terpret the statute liberally. Daniel v. Paul, 395 U S. 298
308; MIler v. Amusenent Enterprises, Inc., 394 F.2d 342,
349 (5th Gr. 1968) (en banc). In Roberts v. United States
Jaycees, 468 U.S. 609, for exanple, a case not nentioned
by the majority, the Suprene Court upheld the applica-
tion of a Mnnesota statute nearly identical to Title Il to
t he Jaycees, although the Court was not called on to in-
terpret the statute./4 And in Board of Directors of Rotary
Intern. v. Rotary Club of Duarte, 481 U S. 537, also not
nmenti oned by the majority, the Court held that Rotary In-
ternational nmust admt wonen as nmenbers under a broad-
ly witten California law. /5 Again, the Court did not have
to interpret the statute, but Justice Powell's opinion for
the Court enphasized that "public acconmodations | aws
"plainly serv[e] conpelling state interests of the highest
order,' " id. at 549 (quoting Roberts, 468 U S at 624), and
said that "[i]n Roberts we recognized that the State's com
pelling interest in assuring equal access to wonen extends
to the acquisition of |eadership skills and busi ness con-
tacts as well as tangible goods and services." 1d.; see al so
New York State Club Ass'n, Inc. v. Gty of New York
487 U.S. 1 (upholding state public accommbdation | aws'
application to private clubs). A though these cases did not
involve Title Il, the Court clearly signalled that public
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accommpdation statutes generally are to be interpreted
broadly./6

The majority's third and neatiest argunent is that the
Boy Scouts cannot qualify as a "place of * * * entertain-
nment" because they are not a "place." This reasoni ng has
a kind of facial, comon sense appeal, but it sinply can-
not stand up under serious scrutiny. This Court has held
that the Young Whnen's Christian Association is covered
by Title Il. Hornick v. Noyes, 708 F.2d 321 (1983), cer-
tiorari denied, 465 U S. 1031 (citing Nesmith v. YMCA
of Raleigh, N.C., 397 F.2d 96 (4th Gr. 1968) and Stout
v. YMCA of Bessener, Ala., 404 F.2d 687 (5th Cir. 1968))
The majority contends that the key distinction between
the Scouts and the Young Wonen's or Young Men's Chris-
tian Association (collectively the "Y') is that the Y some-
times of fers overnight accommodati ons and is nuch cl oser
to the paradigmatic notel or restaurant covered by Title
Il. Yet Hornick did not enphasize this point and, indeed,
there are many Y's that do not rent rooms by the night
or serve food to the public. It is absurd to suggest that
these Y's are free to violate Title Il, or that the Y, though
prohibited fromdiscrimnating in its overni ght accomoda-
tions, could restrict access to its other facilities on the
basis of race, religion, creed or national origin.

It should be incunbent on the majority to explain why
our decision in Hornick does not dictate the same result
in the case of the Boy Scouts, since the Yis also a
nmenber shi p organi zation. Adnmittedly, the Y has a set
physical location. It owns a building and is a "place" as
the word is comonly used. But of course the Scouts al so
neet in a place; neetings are not held in outer space (a
place inits own right). The Scouts may not own the places
at which they neet, yet a party's lack of ownership does
not exenpt an establishment fromTitle Il. See, e.g., Heart
of Atlanta Motel v. United States, 379 U S. 241 (note
is covered under Act without regard to ownership of prop-
erty). Nor can it be significant that younger groups of
Scouts may neet in private honmes (but not al ways--nonth-
Iy neetings are held in church basenents and civic halls
for which, presunably, rent has sonetines been paid).
Since there is no talismanic significance to a house as op-
posed to a stand-al one conmercial property--after all, res-
taurants operating out of the chef's hone are not free
to discrimnate because the proprietor lives upstairs--this
argunment must rest on the fact that no rent is paid. The
significance of this distinction conpletely eludes ne.

The concern about rent appears to be directed at a
deeper and nore legitimte concern; i.e., that the hones
of Scout |eaders are not truly open to the public in the
sanme sense as, say, a shoe store. Yet a boy who bel ongs
to a Scout den is, in fact, free to enter the Scout |eader's
home on the night of the nmeeting. In other words, a house
where a troop neeting is held ceases to be a private
dwelling; for that |limted tine, the house is as open to
the public as the Scout organization itself. Just as a res-
taurant need not adnit custoners when the "cl osed" sign
is hanging in the wi ndow, but must adnmit all custoners
when the "open" sign is displayed, so too nust the Scout
| eader unlock his home to all qualifying nenbers

Anot her possi bl e difference between the Scouts and the
Y is that the Scouts nove from one "place" to another
Yet to read the statute to require a fixed |ocale would
exclude trains, buses, airplanes, traveling circuses--or any-
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thing that doesn't have pilings driven into the earth. Un-
der this interpretation, a restaurant that sets up a booth
in the park during a festival would be privileged to deny
service to people based on skin color. This cannot be so

The majority eventually rests on the notion that people

join the Yto use its facilities while children become Boy
Scouts for "social interaction."” According to the major-

ity, "[t]he key distinction between the Y in Hornick and

the case before us is the Boy Scouts |ack of a close con-
nection to any physical facility." The problemwith this
analysis is that courts are not in a position to figure out
the notives of those who join organizations; that is, whether
they belong only to use facilities or whether they seek
soci al connections. Many peopl e not otherw se given to
exercise, for exanple, join the Y precisely because it is
center of social and business interaction. And what woul d
the majority make of the notives of youngsters who en-
ter Little League? That organi zati on has no set |ocation,
i ke the Boy Scouts, and children benefit fromthe same
ki nd of social interaction that binds the Scouts. But Lit-
tle Leaguers need a facility too--baseball is not nmuch of
a game wi thout a di anond.

a

In short, even assuming that the word "place" has the
critical status and linmting inportance in Title Il suggested
by the najority, | cannot identify a principled distinction
bet ween menbershi p organi zati ons such as the Boy Scouts
that neet in varying |locales and other organizations that
use or own one facility. The word "place" sinply cannot
bear the stress that has been heaped on it by the major-
ity. That Title Il should turn on the definition of "place"
is irrational because places do not discrimnate; people
who own and operate places do. And there is no basis
to believe that those who operate facilities at fixed | ocales
as opposed to those who operate nenbership organi za-
tions fromvarying |ocales, are nore deserving targets of
civil rights regulation. To put so nuch enphasis on this
one word in isolationis to fall into the trap we recently
war ned against in Herrmann v. Cencom Cabl e Associ ates
Inc.:

St at ut es have neani ngs, sonetinmes even "plain" ones
but these do not spring directly fromthe page. Wrds
are arbitrary signs, having neaning only to the ex-
tent witers and readers share an understandi ng.

* * * Jlanguage in general, and |legislation in par-
ticular, is a social enterprise to which both speakers
and |isteners contribute, draw ng on background un-
der st andi ngs and the structure and circumstances of
the utterance. Slicing a statute into phrases while ig-
noring their contexts--the surrounding words, the set -
ting of the enactnment, the function a phrase serves

in the statutory structure--is a formula for disaster.

978 F.2d 978, 982 (1992). The nore |ogical and contextua
reading of Title Il is that "place" is a mere "term of con-
veni ence, not of limtation," because the word as it is com
nonly used does enconpass nobst of what is open to the
public. National Og. for Wnen, Essex County Chapter

v. Little League Baseball, Inc., 318 A 2d 33, 37 (N.J.App.
1974), affirnmed, 338 A 2d 198. The difficulty of drafting
a statute without resort to the term"place" is obvious

if one tries to find a suitable substitute in such phrases
as "place of acconmmpbdation" and "place of * * * enter-

tai nnent . "

The inpetus behind Title Il was to aid the black trav-
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eler in the South for whom "the road may be nore like

a desert and each inviting sign a mrage or, worse yet,

a humliating rebuff to him his famly or conpanions, "

Wel sh, 787 F. Supp. at 1535 (quoting 110 Cong. Rec. 1642
(February 1, 1964) (remarks of Rep. Ryan)). But it is also
clear that Congress targeted discrinination well beyond
that suffered by African Anmericans noving in inhospitable
territories. Lawnakers sought to eradicate discrimnation
in all things open and avail able to the general popul ation.
The meaning, if not the | anguage, of Title Il is sinple
and unanbi guous enough: if it is open to the public, it
nmust be open to all the public.

The majority's final argument is that even if the Scouts
are a "place" covered by Title Il, they are exenpt under
the statute's exception for private clubs. Yet the mgjor-
ity is clearly swinmng upstreamin suggesting that an
organi zation of five mllion people in the United States
alone may qualify as a private club. There is no single
test to deternmine whether a club or organization is pri-
vate. Nesmith, 397 F.2d at 101. Courts | ook at many fac-
tors including an organi zation's size, the open-ended char -
acter of its nenbership rolls, its history, and its sel ec-
tiveness, United States v. Lansdowne Swi m Cl ub, 894
F.2d 83, 85-86 (3rd Cir. 1990); Wight v. Salisbury dub
Ltd., 632 F.2d 309, 312-313 (4th Gr. 1980); Nesmth, 397
F.2d at 101-102, and judges must be skeptical in evalu-
ating clains of private club status. See Tillman v.
Wheat on- Haven Recreation Ass'n, Inc., 410 U S. 431, 438
(swimming and recreational club is not private because
nmenbership is open to all whites in geographic area
despite nmenbership cap and required approval of new ap-
plicants by existing nenbers); Sullivan v. Little Hunting
Park, Inc., 396 U S. 229, 236 (hunting establishment is
not private because it has "no plan or purpose of ex-
clusiveness"); Daniel, 395 U.S. at 302 (recreational facili -
ty could not claimprivate status despite charging a
nenbership fee)

Though there are no allegations in this case that the
Scouts concocted requirenents to avoid the civil rights
laws as in Daniel, 395 U S. at 302, the organi zati on has
few features that would mark it as a private club. Mem
bership is not selective. Any child of the appropriate age
(and of course sex) with a parent's pernmission can join
so long as he is willing to recite an oath, pay a snmall fee
and pledge to attend nmeetings. As the flyer that sparked
Mark Welsh's interest in the Scouts stated flatly, "YQU
CAN JO N TIGER CUBS, BSA, |IF YOQU ARE IN THE
FI RST GRADE." There is no limt on the nunber of
boys who may join, unlike Tillman where the organiza-
tion did offer a fixed nunber of nenberships and stil
did not qualify as a private club. 410 U S. at 438. In fact,
the Scouts advertise for new nenbers. See Wight, 632
F.2d at 312 (active solicitation of nmenbers belies private
club claim. OQher than the nention of God in the oath,
whi ch nust excl ude an extremely snall--though indeter -
nm nat e- - nunber of children, the only substantive require-
nment for nmenbership is age, which is not so nuch a mat -
ter of selectivity as a basic conmon denomi nator. Age is
simlar to the geographic requirenent in Tillman, 410
U S at 438, and Sullivan, 396 U S. at 236, that did not
convert those associations into private clubs. Since the
Boy Scouts have five million nenbers in the United States
and are committed to admtting as many boys as will join,
the Scouts cannot be considered either selective or pri-
vate. The mpjority's expansion of this exception is too ex-
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treme to be acceptable

Though | believe the Boy Scouts are covered by Title
I'l, the inquiry should not end there because the First
Anmendnent protects groups fromhaving to admt those
who do not share their nost fundamental beliefs. The
ri ght of association is anmong the nost precious of |iber-
ties guarded by the Bill of R ghts, United Mne Wrkers
of Anerica, District 12 v. Illinois State Bar Ass'n, 389
U S 217, 222; De Jonge v. Oregon, 299 U. S 353, 364. In
ny opinion, the mpjority erred in failing to reach this con-
stitutional issue

My inclination would have been to hold that the Scouts
coul d exclude atheists under a line of free association deci -
sions suggesting that individuals may formgroups in the
pursuit of political, social, economic, educational, religious
and cultural ends. Roberts, 468 U S. at 622. See NAACP
v. Caiborne Hardware Co., 458 U.S. 886, 907. "[B]y col -
|l ective effort individuals can nmake their views known,
when, individually, their voices would be faint or lost."
Citizens Against Rent Control/Coalition for Fair Hous-
ing v. Gty of Berkeley, 454 U S. 290, 294. The Scouts
woul d suffer just the type of injury the First Amendnent
was designed to prevent if forced to admt menbers who
refuse to subscribe to the organi zati on's basic phil osophy.
This is so for three reasons. First, the reference to God
in Scouting tradition is reflected in a series of oaths--
the nost basic expression of a group's principles. |If any-
thi ng shoul d receive First Anendnment protection, it is
an oft-recited statenment that reflects val ues deeply em
bedded in the organi zation./7 Second, the references to God
in the Scout oaths seenmingly are not proxies for a deeper
and nore base desire to exclude those who are different
or threatening. The Boy Scout oath has since its incep-
tion eighty years ago included an affirmance of duty to
God--unlike, for exanple, the Pledge of Allegiance, which
garnered its reference to God in 1954. Act of June 14,

1954, ch. 297, 68 Stat. 294 (codified at 36 U. S.C. sec. 172).
The Boy Scout oath is so central that forner Scouts, years
after they have forgotten howto tie a knot or start a

fire with scraps of wood, can still recite its lines from
nmenory. Third, there are genuine differences of belief be-
tween those who do not believe in God' s existence and

t hose who do; these differences are basic enough that a
group nmay choose to define itself in sone neasure by this
distinction. In this sense, the discrimnation by the Scouts
agai nst atheists is |ess heinous than the unexam ned sexua
st ereotypes behind the exclusion of wonen fromthe Jay-

cees in Roberts and from Rotary International in Rotary.

Because the Boy Scouts are not religious in any rea
sense, however, and belief in God is at best inplicit in
nost Scouting activities, this case presents a particularly
vexing challenge to the rights of free association. This is
especially so after the Suprene Court's decisions in Roberts
and Rotary, which undertook a searching and not terribly
deferential review of the justifications organizations use to
limt nenbership. | regret that the majority has avoi ded
grappling with these issues, and particularly regret that
it has done so by unduly constricting the reach of a rene-
dial civil rights statute: Title Il. For these reasons, | nust
respectfully dissent.

FOOTNOTES
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/1

Curiously, the district court wote two | engthy and
strongly worded, even passionate, opinions which come
to conpletely opposite conclusions. At the pre-trial stage
the judge found as a prelinminary matter that "case |aw
makes it clear that Title Il does apply to nenbership
organi zations," that defendants satisfy the "place of public
accommodat i on" cl ause, and that the Boy Scouts are sub-
ject to the anti-discrimnation provisions of Title Il. 742
F. Supp. 1413, 1422 (N.D.Ill. 1990). Nearly two years
later, after a bench trial, the district court found that the
Scouts do not qualify as a place of public acconmpdation
under the statute because "they do not operate from or
avail their menbers of access to a particular facility or
location.” 787 F. Supp. 1511, 1541 (N.D.Ill. 1992). Since
this case involves primarily |egal not factual questions,
it is unclear what occurred during the trial to cause such
a remarkabl e change in the district court's reasoning

/2

Thi s dissent disagrees with the "place" analysis in the
maj ority opinion but does not disturb the result reached
inthe district court.

/3

Since Title Il does not address sexual discrimnation,
the result | advocate would not force the Scouts to ad-
mt fenal es.

/4
The M nnesota public accommopdations | aw provi ded:

It is an unfair discrimnatory practice

To deny any person the full and equal enjoynent of

t he goods, services, facilities, privileges, advantages,
and accommodations of a place of public accommoda-

tion because of race, color, creed, religion, disability,
national origin or sex

Roberts, 468 U.S. at 615 (quoting M NN. STAT. sec. 363.03
subd. 3 (1982)).

/5
The California Act provides in part:

Al'l persons within the jurisdiction of this state are

free and equal, and no matter what their sex, race,

color, religion, ancestry, or national origin are entitled
to the full and equal accommpdations, advantages,
facilities, privileges, or services in all business
establ i shments of every kind what soever.

Rotary, 481 U S. at 541-542 n.2 (quoting Cal. Civ. Code
Ann. sec. 51 (West 1982)).

/6

A nunber of state courts and district courts inter-
preting state | aws have consi dered the neani ng of "place"
in public accommpdati on statutes. See, e.g., Nationa
Organi zation for Wnen, Essex County Chapter v. Lit-
tl e League Baseball, Inc., 318 A 2d 33 (N.J. Super. 1974),
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affirmed, 338 A .2d 198 (little | eague baseball is "place of
accomodation"); United States v. Slidell Youth Foot bal
Ass'n, 387 F. Supp. 474 (E.D.La. 1974) (football |eague

is "place of acconmpbdation"); Quinnipiac Council, Boy
Scouts of America, Inc. v. Conm ssion on Human Rights

and Opportunities, 528 A 2d 352 (Conn. 1987) (Boy Scout
organi zation is "place of accommodation"); but cf., United
St ates Jaycees v. Massachusetts Conmi ssi on Agai nst

Di scrimnation, 463 N E 2d 1151 (1984) (Jaycees

organi zation is not "place of accommpdation"); Kiwanis
Intern. v. Ri dgewood Kiwanis Club, 806 F.2d 468 (3d Cir.
1986), certiorari dismssed, 483 U S. 1050 (Kiwanis

organi zation is not "place of accommpdation"). Since these

cases are not binding, they need not be discussed in detail

In addition, the latest public accomodati on statute,
found in the 1990 Anericans Wth Disabilities Act, in-
cl udes an expanded nunber of establishnents in its defini-
tion of "places" of public accompdation. See 42 U. S. C

sec. 12181. This | atest exanple of congressional drafting does

not reveal whether the Boy Scouts neet at a "place"

under Title Il any nore than do the Suprene Court's
decisions in Roberts and Rotary. However, it is instruc-
tive that in the ADA Congress has taken note of the
broader interpretations given Title Il in many courts and
seem ngly approved the thrust of this case |aw by offer-
ing its own expanded definition of public accommopdati ons.

17

Bryant v. Zimerman, 278 U.S. 63, is inapposite. That
case upheld a New York statute requiring any incor -
por at ed associ ati on which demanded an oath as a condi -
tion of nenbership to, anong other things, disclose its
nenber shi p. However, the statute in Bryant was directed
at the Ku Klux Klan and the decision was "based on the

particul ar character of the Klan's activities, involving acts

of unlawful intimdation and violence.” NAACP v. Button
357 U.S. 415, 465
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